
Decision making, mental capacity and undue influence:  exploring the grey areas between 

capacity and incapacity? 

 

A series of recent UK cases have explored that difficult space between decisions made by 

those who lack mental capacity and those who (perhaps) just have capacity but are in a 

situation where they cannot effectively make their own decisions because they are 

vulnerable as a result of coercion or the influence of relatives or friends who are seeking to 

force decision making on an individual.  How, if at all, should the courts act to protect those 

who are not making their own free choices. 

 

The Mental Capacity Act in Singapore is largely modelled on the UK Mental Capacity Act 

2005.  Under this Act capacity is a decision specific test and there is a presumption of 

capacity for adults.  However a person who has an “impairment of the mind or brain” may 

lose capacity if the person, called P in the Act, cannot understand the information relevant 

to a decision, retain that information (possibly only for a short period), use or weigh the 

information to make a decision and then communicate that decision to others (see section 5 

MCA). 

 

The “impairment of the mind or brain” is often referred to as the diagnostic test and is 

primarily a matter of medical evidence.  A person who does not have an impairment of the 

mind or brain cannot lose capacity to make their own decisions within the meaning of the 

MCA.   However a person who has an impairment of the mind or brain does not necessarily 

lose capacity because the statutory presumption of capacity still applies.  P will only lose 

capacity for specific tasks if it is established that P fails the functional tests set out in section 

5 MCA.   

 

But there are many people who technically have decision making capacity but are in 

circumstances where they are de facto unable to exercise that capacity.  A series of UK cases 

have explored the powers of the court exercising its inherent jurisdiction to make orders to 

protect P in circumstances where P is vulnerable that they cannot make their own decisions 

but has not lost capacity for the reasons set out in the MCA.   

 



Before examining these cases reference must be made to the important decision of Parker J 

in Re PB [2014] EWCOP 14
1
 where the Judge considered whether the impairment of the 

mind or brain was required to be the sole cause of the lack of capacity or whether, if other 

factors contributed to an overall loss of capacity, the MCA was still engaged in the decision 

making process.   The Judge decided that if P had an impairment of the mind or brain, the 

MCA was engaged provided that impairment was “an effective, material or operative cause” 

of a loss of decision making capacity.  The fact that a series of other factors may also be 

playing a part in P’s loss of decision making capacity did not take the case outside the MCA.  

Thus the protective jurisdiction of the MCA can still be used if P is unable to use or weigh 

information for himself because of a combination of dementia and the overbearing 

influence of a spouse, friend or even a son or daughter. 

 

However what should the approach of the courts be if an MCA form of incapacity is not 

proven but there may be a lack of capacitous decision making for other reasons?  This 

problem was examined by the Court of Appeal in re L (Vulnerable Adults with Capacity: 

Court's Jurisdiction) (No 2) [2012] EWCA Civ 253
2
 which built on the jurisprudence from a 

series of earlier cases.   In particular L approved the first instance judgment of Re SA 

(Vulnerable adult with capacity: marriage) [2006] 1 FLR 867 where the judge was Munby J, 

who is now President of the UK Court of Protection and the Family Division.   

 

The central issue in the DL case was whether, and to what extent, the court's inherent 

jurisdiction was available to make declarations and, if necessary, put protective measures in 

place in relation to vulnerable adults who do not fall within the MCA but who were, or were 

reasonably believed to be, deprived of the capacity to make relevant decision, or disabled 

from making a free choice, or incapacitated or disabled from giving or expressing a real and 

genuine consent by reason of such things as constraint, coercion, undue influence or other 

vitiating factor. 

 

                                                      
1
 See http://www.bailii.org/ew/cases/EWCOP/2014/14.html This is not one of the better known decisions 

amongst practitioners in the UK but I was before the Judge a few weeks ago and this matter came up and she 

referred us to her earlier decision. 
2
 See http://www.bailii.org/ew/cases/EWCA/Civ/2012/253.html  



The law relied on this area is of considerable age.  The Courts have long recognised that a 

party could seek to set aside decisions that they had made as a result of the undue influence 

of another.  In Allcard v Skinner (1889) 36 Ch Div 35 a plaintiff claimed back sums voluntarily 

given when she was in a religious order.  That was a situation where undue influence was 

presumed as a matter of law because “she was in such a position that she could not freely 

exercise her own will as to the disposal of her property”.  The presumption of undue 

influence was not rebutted because the plaintiff had no independent advice.  However Mrs 

Skinner lost her claim for repayment because this was an equitable remedy and she was 

defeated by her own delay in bringing the action.   

 

The chancery courts thus developed the undue influence/unconscionable bargain doctrine 

to set aside decisions made by individuals in a variety of circumstances in which the donor 

of a benefit on a defendant had not freely made the decision to confer the benefit.  In one 

way or another each of these actions asserted that P had exercised no free choice to confer 

the benefit on D or should be presumed not to have made a proper choice.  Relief was 

dependant on the unconsciously conduct of the recipient.  Hence if the recipient had not 

acted to subvert P’s will and was unaware of P’s lack of capacity and could not reasonably 

have known, the arrangement would  not be set aside:  see Hart v O'Connor [1985] AC 1000. 

 

They were cases brought under the inherent jurisdiction.  However these were all 

proceedings brought by the donor or by those acting on behalf of the donor’s estate.  Hence 

P, or those exercising P’s rights, were seeking to overturn earlier decisions that P had made. 

 

The key difference between these actions and the recent caselaw concerns proceedings 

brought by third parties who have sought to use the inherent jurisdiction to seek orders to 

set aside P’s decisions even though P may seek to affirm the decisions.  An early example of 

this area of the law was Re SK [2004] EWHC 3202 (Fam) which concerned an adult who the 

Foreign and Commonwealth Office believed was being kept against her will be relatives in 

Pakistan in order to force her marry someone of her family’s choice.  Singer J said: 

 

“An adult cannot be made a ward of court, but the inherent jurisdiction of the High 

Court can, in an appropriate case, be relied upon and utilised to provide a remedy. I 



believe that the inherent jurisdiction now, like wardship has been, is a sufficiently 

flexible remedy to evolve in accordance with social needs and social values. If an 

adult is deprived of the capacity to make relevant decisions, then if there is 

disagreement about what should be done in his or her best interests or if there is a 

serious issue as to the propriety of what is proposed, recourse can be had to the 

court for declaratory relief” 

 

In the DL case the proceedings were brought by a local authority who were concerned that a 

capacitous elderly couple were being bullied and coerced by the adult son who lived with 

them.  The local authority sought and were awarded injunctions restraining DL's behaviour 

towards his parents, care staff and other professionals. 

 

The primary case advanced in the Court of Appeal was that the MCA was a comprehensive 

statutory code to deal with the vulnerable and thus the inherent jurisdiction should not be 

used to protect the vulnerable who fall outside the MCA.  That case was comprehensively 

rejected by the Court of Appeal.  The Court said that the court had power to make orders 

where the autonomy of a vulnerable has been compromised by a reason other than mental 

incapacity because they are: 

 

a) Under constraint; or 

 

b) Subject to coercion or undue influence; or 

 

c) For some other reason deprived of the capacity to make the relevant decision or 

disabled from making a free choice, or incapacitated or disabled from giving or 

expressing a real and genuine consent. 

 

The court therefore assumed very wide powers to make orders in respect of adults who 

have capacity but who can be categorised as “vulnerable” and who as a consequence of 

their vulnerability have been robbed of the ability to give a true consent to a certain course 

of action. 

 



Mcfarlane LJ explains the policy justification for the decision as follows at paragraph 63: 

 

“The existence of 'elder abuse', as described by Professor Williams, is sadly all too 

easy to contemplate. Indeed the use of the term 'elder' in that label may 

inadvertently limit it to a particular age group whereas, as the cases demonstrate, 

the will of a vulnerable adult of any age may, in certain circumstances, be overborne. 

Where the facts justify it, such individuals require and deserve the protection of the 

authorities and the law so that they may regain the very autonomy that the 

appellant rightly prizes” 

 

Assuming for present purposes that the High Court in Singapore would be prepared to 

exercise inherent powers in broadly the same way that the High Court in England has been 

prepared to exercise such powers, a series of issues emerge for consideration. 

 

First, who can be a plaintiff in such an action?  The proceedings in England have been 

brought by statutory bodies such as local authorities or NHS bodies.  In Re G (Adult Patient: 

Publicity) [1995] 2 FLR 528 at page 530, Sir Stephen Brown P described the jurisdiction as 

"not strictly 'parens patriae' but similar in all practical respects to it."  The powers that the 

court is being asked to exercise are not defined by any Act of Parliament or set of court rules 

and thus there are no statutory or rules limitations on who can bring the action.  The test 

must therefore be akin to a judicial review test, namely that the person who brings the 

proceedings must have a legitimate interest in the matter.  If that is right then these type of 

proceedings could be brought by a spouse, a relative or a public body that has a legitimate 

interest in P’s welfare. 

 

Secondly, what level of influence needs to be established to show a loss of capacity?  These 

cases often arise where an elderly person has fallen under the influence of someone who 

the family see as an opportunist “gold digger”.  However P may see things wholly differently 

because the new acquaintance may offer a level of love, support and companionship that P 

feels is not provided by their existing family members.  It could be that one son or daughter 

has achieved a degree of influence with P so as to drip feed negative stories about other 

siblings and hence alienate P from other members of his or her family, and thus P becomes 



progressively isolated and dependant on the particular son or daughter.  It is in the nature 

of relationships that we have influence over those close to us and they have influence on us.  

Hence influence of itself is not evidence of loss of capacity.  There is however an invisible 

line which is crossed where the legitimate becomes illegitimate.  The Privy Council said in 

Barton v Armstrong [1976] AC 104 that equity granted relief where “the disposition in 

question had been procured by the exercise of pressure which the Chancellor considered to 

be illegitimate”.  That case also explained that the state of person’s mind when he executed 

documents “is, of course, a question of fact”.  Thus the question as to whether P made a 

free choice to confer a benefit on D or acted in a situation where P was subject to coercion, 

undue influence or other factors vitiating proper consent is a matter of fact to be proved by 

whoever is seeking to challenge the relevant acts. 

 

Thirdly, what type of orders can be obtained within these types of proceedings?  In Munby J 

in A Local Authority v MA & Ors [2005] EWHC 2942 (Fam) said: 

  

“the court has a wide and largely unfettered jurisdiction to grant appropriate 

injunctive relief” 

 

However that formulation begs the question as to what relief is appropriate.  The answer 

appears to be that the court has wide powers to make orders that it considers are in P’s best 

interests in an analogous manner to the court acting in a wardship case.  However the 

primary purpose of such orders must be to reverse past decisions to confer benefits on third 

parties have been wrongfully bestowed and to define present circumstances which will 

enable P to regain capacity.  That may include ensuring that P has access to independent 

legal and financial advice or it could, in an extreme case, go as far as defining where P can 

live and who P can have contact with.  However the court’s powers will, of course, come to 

an end once P has been restored to a position where he or she can make capacitous 

decisions for themselves once again.   

 

This grey area between capacity and incapacity has been an underdeveloped area of the law 

but the above cases are an example of using well accepted equitable principles in modern 



situations, giving the court powers to intervene to do the right thing to protect the 

vulnerable. 
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