
The Foreign Trust AuditTM: 
Strategic Review of Foreign Trusts with U.S. Beneficiaries or Settlors 

 
Given the rapid evolution around the world concerning tax transparency and for a myriad of 
other reasons, there is a lot of movement in the foreign trust industry.  Some foreign trust 
companies have chosen to exit particular jurisdictions and are selling trust portfolios or 
transitioning their trusts and resigning as trustee. Meanwhile, other foreign trust companies are 
busily onboarding these trusts and buying portfolios in jurisdictions which other trust companies 
are exiting.  In addition, as many foreign trust companies try to shed trusts with U.S. 
connections given the onset of “FATCA”, more U.S. friendly foreign trust companies with an eye 
to developing a niche in this area are buying these very same portfolios.1 
 
Purchasers of foreign trust portfolios and foreign trust companies becoming a successor trustee 
of trusts on a more individualized basis should be warned that many complicated tax issues 
may be lurking in the history of these trust structures with U.S. beneficiaries or settlors, some 
not too far below the surface.  
  
Such issues include identification of the real “grantor”, accurate classification of the grantor trust 
status of each trust and status as a foreign or domestic trust for U.S. tax purposes, correct and 
timely identification of U.S. beneficiaries and settlors and proper U.S. tax planning for foreign 
trusts with U.S. beneficiaries in the trust documents, including planning for the death or 
incapacity of the settlor.  Other issues include identification of U.S. anti-deferral regimes for 
foreign corporations in which U.S. beneficiaries may have an indirect interest through a foreign 
trust, exit strategies from ownership of these foreign corporations and proper FATCA reporting. 
 
It is critical for a foreign trust company to address all of these issues when acquiring a new 
portfolio of trusts or commencing to act as a successor trustee of a trust which may have a U.S. 
beneficiary or settlor by having an experienced U.S. tax attorney review each trust.  In this 
review, the attorney should determine on a case by case basis the status for U.S. tax purposes 
of each trust, as well as highlighting any potential problems, pitfalls or ambiguities for U.S. tax 
purposes that should be addressed and resolved.   
 
The attorney can also help the foreign trust company streamline its intake and compliance to 
make sure that U.S. beneficiaries and settlors are identified, and to confirm that the trustee is 
coordinating with any U.S. beneficiary or settlor regarding U.S. tax compliance.  There is 
expansive tax reporting required of U.S. settlors and beneficiaries of foreign trusts, with steep 
potential penalties imposed for failure to file accurately or on time.  Certain foreign trusts that 
could otherwise provide U.S. tax savings for U.S. beneficiaries will sacrifice the tax planning 
without proper reporting by the U.S. beneficiaries and coordination with the foreign trustee.   
 
Finally, the attorney can give the trust company advice concerning maintaining the trust and the 
entities owned by the trust in a U.S. tax efficient manner aimed at minimizing future tax and 
reporting consequences. 
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1 “FATCA”, or the Foreign Account Tax Compliance Act, was enacted by the United States government in 2010.  FATCA requires a 30% 

withholding tax to be deducted from certain payments made to a foreign financial institution unless that institution has entered into an agreement 

with the IRS to report information about U.S. accounts.  Alternatively, the withholding tax may be avoided if the government of the jurisdiction 
of the foreign financial institution has entered into a certain type of information sharing agreement with the United States government.   

 


